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DISTRICT OF COLUMBIA

_CrIIon

This mattor comes before the Court on petitioner's motion
for summary judgmont, the opposition of the respondent and the
reply of the petitionor. Potitioner contends that thore are

no genuine issucs of matorial fact and that it is entitled to

judgment as a mattor of ‘law.
The case at bar was tried May 24, 25 and 26, 1578 before.

anothor Judge of tailc Cecurt, who did not readcr am cpinion prior
to his being elovatcd to tho TUnited Statos Dictrict Court. Low-

ever, the prior Juége in a letter-to counsel datcd llay 11, 1979

stated:
'Thoro ls roally no Gigrate as o o
Soets L hun ean -7on houcn thn Count
».cc.: T iae M+ it in d.s ceraznde o LT Chat

tho ZinGlir—n ol Loel oot ”ﬂ”“m brroesTnond

for ©hs —iitloncr in 4ts bricl i~ cccurato
bﬁzcm u~os tant has bcon nubmictod and hoard

by the Court.”
thile this Court c¢id mot hcar tho testi—ony and evidence
that was adduced, it has road tho cexplete rocord in this case
and the record (?r. at 251) confirms the abocnce of any dispute

as to the matorial facto of the case with the Zfollowing colloquy

between the Court and cocunscl for the roespondont.

Ccmo NN N -.5»(“..\.., ig A,(‘a’;“:’ no
*c“unl Ciooutae, bocouce the CovoITnont
*raca't offorcd anrthing to contzovart thoco
facts, co the facts are pretty woll set; are

they not.

Mr. Anato (for respondent): Yes, Your Honox,
they are.
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§47-2701 et meq. cnd (2) Tacther odv-Tiliring cutic——a%ts printed

( - i\ |

The-Court £inds the undisputed facts to be as fo.._owss
Petitioner, a-national retailing outlet, contracted with certain
newspapers to periodically place adavertisements in their daily e
editions. The advertisements at issue were supplements printed o
in Connecticut by an iﬁdependené printer, shipped via common
carrier F.0.B. to newspaper loading docks in the District of
Columbia, or were advertising supplements printed in the District
of Columbia by the Washington Star and delivered to the Washington
Post and Daily News. They were then insérted into the various
newspapers which wore delivered to the general public as a
single unit.

On the basis of the above undisputed facts, two questions
of law are presented: (1) Whether the above mentioned cdver-

tising supplc—2nts printed out of state are subject to the

District of Columbia Compansating Use Tax, D.C. Code 1973 Supp.

in the District of Coluxbila by the Tlachington Star and dolivored
to the Washington Post and Daily Nows for inclusioca in the
regular editions of their papers are subject to thc sama use

tax.

(1)

ACveortinirg Troenlomanin Drint~d G

N, A emd > - >,
o Rintrliet ef CoilvNhin

Potitioner challenges tho‘tax irpoced Quring tao poriod
April 1, 1971 to March 31, 1574, stating there was not a taxable
use by Sears, that if there were any use by Sears, tho use would
be exempt,that the tax was illegally asscssed and that the tax
is unconstitutional on Pirst Amendment, due proéoae and inter-
state commorce grounds.

The relevant provisions of the compensating-uce tax statute
read as follows:

"Seginning on and olter Avgust i, 1949, thnre

is hnorely ioposccld and Shere chall Do 2nid by
every vendor engaging in business in the District




and by every purcaaser a tax on the uasg,
storage, or consumption of any tangibic per-
sonal property and scrvices sold or purciacaced
at retail sale." D.C. Code (1973) §47-2702,

For purposes of the compensating-use tax, use is defined
as

"the cxurcise by any person within the District
of any right or power over tangible personal
property and services sold at retail, whether
purchased within or without the District of
Columbia by a purchaser from a vendor."

D.C. Code (1973) §47-2701(6).

Sears in effect contends there has been no use, storage or
consumption of the advertising supplements within the District
of Columbia, which would give rise to the imposition of a tax
under §47-2702 of the D.C. Code.

Firstly, petitionof states that the advertising supplements
were consigned and delivered by common carrier to the ncwspapers
under an F.0.B. bill of lading, and that under tho terms of
delivery, title and zici: of locs passod to tho ncucpopers at
the point of dolivory in tho Diatiict of Columdia. Potitioner
argues that this tranc{or of title does not conctitute A use,
and that once this transfer was effected Sears had no power
over the supplements.

Secondly, petitioner coatends that its right to recall
does not constitute a use.

Finally, petitioner contends that merely causing the
supplements to be delivered into the District does not consti-

tute a use and that there must be an actual excrcise of power

over the property before there can be "use" within the meaning

of the statute,
Potitioner cites Eoll—-n-L~Rochn, Inc. v. Portnrficld Tax

Cc—minnion~r, 160 Ohio St.2d 153, 243 N.E. 24 72 (1968). 1In

that case petitioner, LaPFociic Fharmaceutical Laboratories, pro-
moted its products by mailing samples and other materials from

outside Ohio to various doctors and hoaéitals inside Ohio.

P




The Court congidered whether appellee's choice to effectuate
delivery by mail rather than by common carrier precluded
arpellee from divesting itself of possesion and control where
federal postal regulations provided the right to recall the
mail anytime before delivery.

The Court held that the right of recall as provided for in
the postal regulations, would not operate to impose a tax. The
Court noted that delivery of a gift is completed at the time of
deposit in the mail for delivery and further that in that
instancé, recall would be inconvenient and expensive. The
Court also noted that no evidence was introduced to show that
there had beén or that appellce had attempted a recail.

Petitioner also cites lilllcr Brcowing Co.. v. Cchnlénz,

2 Ohio State Tax Reporter (CCH) 960-170.04 (1969). This was a
case in which Miller purchaced promotional materialsc outside

Ohio and delivered them to commuon carriers outside Calc for

| consignment to various indopendent distributors of ilillor's

products in Ohio. !lilldr prepaid the freight charges and
exercised no control over the use of the materials onco thoy
came into Chio. Tho Court held that an out of statc sapplier of
advertising materials which promotes the sale of ito products
cannot be subject to a use tax whore it relinquishos ownership,
possession and control of tho materials outside Ohio.

Respondent maintains that pctitioner did exercise a right
or power over the advertising supplements relying on :llller v.
Rorshak, 219 N.E. 24 494, 35 Iil. 2d 86 (1966) and that
petitioner should not be able to irmunize itself{ {rom taxation
by employing others to do that which would be taxablo if done
by petitioner itself citing L~~~ r~nd Cempany v. Aiiphin, 49 Ill.

App. 24 164, 364 N.BE. 24 117 (1977).
In Rorshnh, Miller Drowing Co., a Wisconsin corporation,
promoted its products by providing for the manufacture of

certain point-of-sale advertising items, such as neon signs,
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clocks and other devices. The manufacturers retained the items

until Miller requested that thcy be shipped to Illinois whole-

salers, whereupon the manufactﬁrers would deliver the items

to independent carriers, shipping charges prepaid and charge-
able to Miller, for delivery to wholesalers in Illinois.

Miller did not inventory the items nor place them on its books
of account. While the Illinois court féund the advertising
items to be subject to the tax, this case is of no help to the
respondent because it was decided on the question of who owned
the advertising items, the court noting that Miller did not
contend that it eitﬁer s0ld or made a gift of the items to the
wholesalers in Illinois, whereupon the court concluded that the
ownership of the items must have remained in Miller. Since
Miller owned the signs and used the signs by causing them to be
put in places where peoplc looked at them, this bestowed a bene-
fit on Miller. "The power to allow proéerty one owns to be used
for one's benefit in this rmanner is an 'exercise' of 'an inci-
dent of ownership.'" id. at 498.

Likewise, Dzexo and Co—any v. Allvhin, scunra, is of no

support to respondent's position. In that case, plaintiff
(manufacturer) purchased from a commercial printer in Iilinois

brochures which it ordercd deolivored to its acont in Illinois

where they were placed in envolopes, addresced, sortcd and mailed

to customers both within and without Illinois. Tho appollate
court .rejected plaintif{{'c claim that it was not subject to the
use tax, holding that it cucreiced ownership ovor the brochures
in Illinois and thercforc tic brochuros were sudbjcct to the use
tax. It also held that ©-~r- oxorcised a power incidental to
its ownership through itc acgont whon it directcd the agent to

address, collate and mail the advertising material. Further it
stated that until the brochures were prepared for mailing, the

destination of each brochure had not been detecrmined and any

one could have been destinod for an Illinois reccipient. The

court stated that the agent functioned as a processor not a



common carrier and th: the printed matter did not ! ‘'omo part
of interstateq commerce until they were delivered to the Post
Office. Again, the Allphin case turned on the question of
ownership, the court having found that the plaintiff was the
owner of the brochures in the taxing state of Illinois. Also
the question of whether there was "use”" turned on the acts of
the taxpayer within the originating state rather than the state
of destination as is the instant case. If, as respondent
would urge, the logic of this case were to be applied to the
case at bar, the taxing authority would lie in the jurisdic-
tion wﬁere the preparation for mailing occurred, Coanecticut,
and would terminate at the point of entry into thc stream of
interstate commerce and no b&oia for imposition of the District
of Columbia compensating-use tax would attach under this princi-
ple. _
Thus it appears that no conflict exists in tho approachos
adopted by Ohio and Illinols. Both states sccm to bc in agroe-
ment that it is a question of fact as to whether a complaining
taxpayer has retained 6wnership or has relinquished ownership
over personal property within the taxing state.

The courts in Scanecid~r and Doffrnn-LaRoci~ acknowledged

that since title, ownership and control were relinquished out-
side of the jurisdiction there could be no use incidental to
ownership because there was no ownership within the state and
similarly, the courts in Zorchak and Allphin found that there
had been retention of ownership and control within the taxing
jurisdiction thus triggering imposition of the use tax. In

the instant case petitioner exercised no right or power over

the supplements once they arrived in the District of Columbia.
Even if it could be shown that petitioner retained the right to
recall any or all of the supplements prior to the publication of

1
the nowspapo:s7/that would be insufficient basis on which to

4 Yoctitioner had such a right but never exercised it. Peti-.
ioner's brief at 45. .
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impose the use tax. See Digtrict of Columbia v. 1. B.ll &

Company, Inc.:, 420 A2d 1208 (ncCA, decided September 22, 1980).

The petitioner having exercised no ownership or control over
the supplements in the District of Columbia, then of course
these supplements are not subjeét to the use tax.
Based on the cases cited above, this Court concludes as a
matter of law, that the District of Columbia could not impose
a use tax on the printing of the advertising supplements in
Connecticut and it certainly could not impose a use tax on
these gsupplements while they were in transit to the District
of Columbia (interstate commerce). Since title was transf{erred
to the newspapers upon delivery to their loading docks, no use
tax can be imposed by the District of Columbia on the petitioner.
These advertising supple—-nts are not subject to the

District of Columbia Componsating Use Tax for another reason.

They are exempt from the use tax under §547-2706 (b) and 2605(g).

These sections road as followe:
§47-2706, Exomptions.

(b) ¥"Sales cixorpt fron the tanes imposed
under Chapter 26 of the title".

§47-2605, ECExcxptions.
(g) "Sales of newspapers and ...."

Since sales of ncwspapors are specifically exearpted from
the Compensating Use Tax undor §47-2706(b) and §547-2605(g), it
is clear that upon the arrival of the supplements in the
District of Columbia at the loading docks of the newspapers,
they became "part of the melange of news accounts, editorial
opinion, sports stories, advice and gossip columns, advertis-
ing, comics, etc., commonly understood in modern timos by the

generic term 'newspaper'."” C{-nrs Rocbushk and Cr— ny v. Stnte

Tax Cornisnion, 345 N.E. 2d 893, 885 (1976). See also I’rind-

man's Dipress, Inc., V. Mirror Trancport Como~ny, 71 P. Supp.

991 (1947), aff'd, 169 F.2d 504 (3rd Cir. 1948).
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Therefore the Court concludes that the advertising supple-

ments printed outside the District of Columbia are not subject
o 3

to the Compensating-Use Tax Statute and that the cdvertising

supplements are also exempt urder D.C. Code §547~2706(b) and

2605(g) .
(2)

Advertising Supplements Printed in the District

of Columbia by the Washington Star

The next question to be decided by this Court is whether
advertising supplcronts printed in the District of Columbia by

the Washington Star and delivered to the Washington Post and
Daily News for inclusion in the regular editions of their
papers are subject to the same Compensating Use Tax, or stated

anothei way, whether the printing of the adveriising cupple-

monts in the District of Columbia would subject them to the tax

mentioned above.

The Court concludes as a matter of law that oven though
advertising supplements were printed in the District of
Columbia, it would not change their status so as to sudbject

the petitioner to pay a use tax.
Waile this conclusion might seem to be a contridiction to

the holding in D2~z & Co——ony ve Allphin, supra,

the instant casce is diffcront for two reasons:

(1) Advortising supplcmonts have been held to be a part of
a newspapor (Cziod—an'c Trowe-on, Ine,, v. Udnror Transn, €o.,
inc., supra) and (2) newspapers cnjoy an excmption under

§§47-2706(b) and 2605(g), D.C. Code (1973)

The D-~xn case involved advortising borchures which
plaintiff caused to be printed, delivored to an agont whore
they were prepared for mailing both wi;hin and without the

State of Illinoig. The Court held that since the plaintiff

exercised ownership over the brochures in Illinois, they were |



thus subject to th. .se tax. The difference betr n thais

case and the instant case is that the’advcrtising brochures

in Doere could not by any stretch of the imagination be con-
sidered a part of a newspaper, while in the instant case the
advertising supplements were definitely a part of the news-
papers in question, and thus are éntitlgd to an exemption
under our statute.

In an identical case involving the same petitioner,

Sears, Rocbuck and Company v. State Tax Commisaion (1976),

345 N.E. 24 893, the Supreme Court of Massachusetta held

that advertising supplements which bore the ncwspaper logo,
inserted into designated editions of a newspaper and distri-
buted with the newapapefs, constituted parts of a newspaper
and thus were not subject to the sales or use tax. The Court

went on to further say at page 895:

"eoess, ond w0 think tha fact that the advortising
supplcrmcnts vore not printed by the newspapers does
not change tho result.”

The reasoning in tho above case scems cound, logical and

persuasive and this Court hereby adopts this decision as being

controlling.
It is therofore the opinion of this Court that tho riv-r-

tising supnlc—-nis, whother printed within or without the

District of Columbia, come within tho dofinition of theo term
neﬁspaper and thus are exempt from the Compensating Use Tax,
$547-2706(b) and 2605(g), D.C. Code (1973).

Since the Court has arrived at the above decision, it

sees no reason to decide the constitutional and other questions

raised by the parties.
Counsel for the petitioner will submit full findings of

facts and conclusions of law and an order in accordance with

this opinion,

e
PO o

A yu -

Jodos ouaN . AU SLn0Y

March 26, 1981 /
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SUPERIOR COURT OF THE DISTRICT OF
TAX DIVISION

SEARS, ROEBUCK AND CO., )
Petitioner, ;

v. )

DISTRICT OF COLUMBIA, ;
Respondent. ;

ORDER

This matter was tried before another Judge of this Court

on May 24, 25 and 26, 1978. That Judge was thereafter elevated

.to the United States District Court. Counsel for parties have

orally stipulated, agreed and requested that the Court render a
trial decision based on the trial rccord, the briefs filed by
the parties, the amicus briefs filed by the American Newspaper
Publighers Accociation and the Wachington Poost, and the oral
arguzent by councel for the respective parties. In accordance
with Section 47-2403, D.C. Code (1973 Ed.) and Rule 52 of the
Civil Rules of the Superioxr Court, tiic Court has cntered
Findings of Fact and Coaclusions of Law and this Order.
Furtherore, this matter also coxmcs befors the Court for
decision on Petitioncr's ilotion for Surmary Judgmoent, pursuant
to Rule 56 of the Civil Rules of the Superior Court, and upon
consideration of Petitioner's MNotion Ior Surmmary Judgment, the
Memorandun of Points and Authoritiec f{iled by the Respondent in
opposition to said [lotion and the Petitioner's Rcply thereto,
the exhibit attached to said motion, and after reoview of the
total trial record, the bricfs of the parties and after hearing
the arguments of all counscl, the Court finds that there is no
genuine igsue as to any material fact and that as a matter of




AW OrrFicts
WILKES 2 ARTIS
CHARTETID
1638 X STREST, M. W,
VADNINGTON, D. C. 30000
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‘
\

law, the Petitioner‘'s Motion fof Summary Judgment should be
grantéd. ,
Therefore, it is, this ZF" day of AAE;%T 1981
ORDERED, that Petitioner's Motion for Summary Judgment
be and the same is hereby granted, and it is

FURTHER ORDERED, that the Petitioner's claim for a
refund of Sales and Use Taxes and interest thereon, assessed by
the District of Columbia on advertising supplements for the
taxable period from April 1, 1971 to March 31, 1974 and paid
under protest to the District of Columbia, be and the same is

hereby granted, and it is

FURTEER ORDERED, that the District of Columbia refund to
the Petitioner the sales and use taxes collected from the tax~
payer, amounting to $47,934.93 and interest on the assessment
paid by the taxpayer of $23,464.09, and it is

FURTHER ORDERED, that interest of four per centum per
annun on the amount to be refunded to the taxpayer is hereby
awarded to the taxpayer, pursuant to Section 47-2618, D.C. Code
(1973 Ed.), from February 16, 1977 (the date the taxpayer paid
the tax assessment) to the date the District of Columbia refunds

the taxes and interest previously

77
JUDG? JOEN D. FAUNILEHOY

SUBMITTED BY:

.///’Zﬁ/«.ﬁf"::“/: (2
Wililiom F. Patten, isguire
D.C. Bar No. 84962

AT e 7oA (== 73—
Yailace E./wai'ciore, wsguire
D.C. Bar No. 101485
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. SUPERIOR COURT OF THEZ DISTRICT
TAX DIVISION

SEARS, ROEBUCK AND CO., )
)
Petitioner, )
)
v. ) Docket No. 2463"7—7
)
DISTRICT OF COLUMBIA ) o — '
. ' ! R ST AR
Respondent. ) TAX DIVISiON ‘
MAY 1.3 1301
FINDINGS OF FACT AND CONCLUSIONS OF LAW
: =00 rer
PRELIMINARY STATEIZENT : SILED

The taxpayer contests the retroactive gross receipts
assessment by the District of Columbia of a sales or use tax,
paid by Sears under protest. The tax assessment was based on
the cost of printing certain newspaper advertising supplements
during the period from April 1, 1971 to March 31, 1974. The

taxed supplements were either (1) printed by the Washington Star

and delivered to the Washington Post and Daily News for circula=-

tioﬁ to newspaper readers; or (2) printed by an out-of-District
independent printer, shipped by the printer via common carrier
to the newspapers. The advertising supplements were assembled
by the newspapers into the newspapers' editions and distributed

to the newspaper readership.

The case at bar was tried before another Judge of this

Court on May 24, 25 and 26, 1978. That Judge did not render an

opinion prior to being elevated to the United States District

Court.
At oral argument before this Court, counsel for the

; respective parties orally stipulated and agreed to submit this

' matter to the Court for a decision on the Motion for Summary

Judgment filed by the Petitioner and for a trial decision based
. MerorTLIGD |

L4
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- for the respective parties.

are made in accordance with Section 47-2403, D.C. Code (1973

Ed.).

: rate book); Tr. at 84.

, corporation with its principal place of business in Chicago,

l
!
' on the trial record, the briefs and the oral argument of counsel |

The following findings of fact and conclusions of law .

FINDINGS OF FACT

1. Petitioner, Sears, Roebuck and Co., is a New York

Illinois. Petition § 1, admitted; Tr. at 22.

2. Sears has been authorized to do business in, and has
been doing business in, the District of Columbia since 1929.
Sears currently has three retail stores in the District of
Columbia. Tr. at 22.

3. Sears is a major national retailer engaging in the
sale of a wide range of articles throughout the country.

Petition ¥ 8(A), admitted.

4. Sears advertises in a wide variety of media as part
of a national advertising program, including newspapers, radio,
television and direct mail, pursuant to a fixed advertising
budget. Petition ¢ 8(A), admitted; Tr. at 27, 50-51.

5. Newspapers offer lower rates per line for advertisers

who annually contract to purchase bulk advertising space in the
newspaper, measured as a bulk quantity of agate linage (14 lines
to an inch). Petitioner's Exhibit Nos. 12, 13, 14 (Post bulk
contract and rate book); 47, 48, 49-50 (Star bulk contract and
|

6. Pursuant to annual advertising contracts between

!

: 3

Sears and the VYashington Post ("Bulk Space Retail Display ,
!

Contracts"), Sears committed itself to purchase a certain minimum

‘(
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amount of advertising space per year in the Yashington Post,

i.e., 1,250,000.lines, measured by agate linage (14 lines per
inch). 1In those contracts Sears also committed itself to
purchase a weekly minimum of 56 columns of advertising space.
Petitioner's Exhibit No. 12.

7. The Washington Post Bulk Space Retail Display

Contracts for the taxable period in question provided that:

Failure of advertiser to purchasc the minimum
numder of agate lines agreed to be purchased
within each ycarly period shall be comcidered

a breach of contract by advertiscr, and contract
shall be terminated effective with last day of
the yearly period in which such failure occurs.
Petitioner's Exhibit No. 12.

8. The advertising contract between the Washington Star

and Sears ("Retail Advertising Contract"), also committed Sears
to an annual minimum amount of advertising space in the Star.

Petitioner's Exhibit Nos. 47, 48.
9. The Stcr's Retail Advertising Contracts for the

taxable period stated that:

If for any rcason less than the nunber of
lines of space contracted for is used within
any yearly period, this contract is automati-
cally cancecliled, and we further acrece to pay
for the actual numnber of lines used at the
rate called for by the STAR's rate card in
force during the period such acdvertising is
used. Petitioner's Exhibit Nos. 47, 48.

10. The advertising contracts between Sears and the
Daily News were similar to the advertising contracts between
Sears and the Star and the Post. The Daily News' contract also

' contained an agreement by Sears to advertise in the News a

minimum annual amount and that if such minimum was not met by

Sears, then that advertising contract with the Ncws was

t automatically terminated. Petitioner's £xhibit Nus. 77-78, 80.

11. The Bulk Space Advertising Contracts between Sears

and the newspapers also specifically incorporated by reference
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- retail advertisers, including preprinted advertising supplements.

into the contracts the newspapers' retail advertising rate books

in which various forms of advertising packages were offered to

' Petitioner's Exhibit Nos. 12, 47, 48.

" by the Washington Star for the Post and the Daily News.
Petitioner's Exhibit No. 1; Petition ¥ 8, portions admitted; Tr.

12. For the period from April 1, 1971, to March 31, 1974
(hereinafter referred to as the taxable period), Sears paid to
the District of Columbia sales and use taxes totalling
$5,733,000.00. Tr. at 23.

13. During the taxablé period, Sears procured the
printing of certain advertising supplements (newspaper preprints)
to be included in and distributed as parts of various editions
of Washington, D.C. newspapers as part of its national
advertising program. Petition ¢ 8(B), admitted. A "preprint"

is, simply, something in the newspaper that is printed in advance.

Tr. at 226.

14. The advertising supplements upon which the tax was -

assessed were created exclusively for the newspapers and solely

for the purpose of being included with the newspapers for distri-

bution to the newspapers' subscribers. Tr. at 27, 71.

15. On December 20, 1974, the District of Columbia

issued to Sears a notice of sales and use tax cdeficiency in the

amount of $47,934.93 assessed on Sears' alleged use within the
District of Columbia of advertising supplements printed by an

out-of-state printer and certain advertising supplements printed

' at 24, 26. _ |

16. Prior to receipt of said notice of tax deficiency,

Sears had no notice that the advertising supplements would be

the subject of a use tax. Tr. at 25.
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. 17. The practice of advertising by preprinted newspaper

supplements has been a part of Sears' advertising program at

least as early as 1958. Tr. at 47-48, 95, 96.

18. Sears was audited by the District of Columbia Govern- ;

. ment during the mid-1960's and the D.C. Government did not

attempt to levy a sales or use tax on preprinted advertising
supplements. Tr. at 25, 47, 48.

19. On February 9, 1977, the District of Columbia
assessed a use tax against Sears for the taxable period in the
amount of $47,934.93, based on the cost of printing the adver-
tising supplements, plus interest in the amount of $23,464.09,
with penalties waived. Petition Y 4, admitted; Petitioner's
Exhibit Nos. 1-3, 4, 6, 9; Respondent's Answer to Interrogatory
No. 32; Tr. at 24.

20. On February 16, 1977, Sears paid, under protest,
said assessment plus interest. Petition 7 6, admitted;
Petitioner's Exhibit Nos. 4, 7-8; Tr. at 25.

21. During the taxable period, the vast majority of the

supplements were printed by Eastern Color Printing Co., Waterbury,

Connecticut, an independent printing contractor, pursuant to

oral contracts under which Eastern printed the advertising on

newsprint paper and delivered the supplements via common carrier,

selected by the printer with freight prepaid by Eastern, F.0.B.,

to the newspaper loading docks consigned to the respective news-

 paper (Post, Star or News) with which the supplements were to be

|
!
'
[

. assembled and distributed. Tr. at 26-28, 71-72, 95; Petitioner's

- Exhibit Nos. 24, 25, 29-35, 37-38, 41, 43, 68, 70-74.

‘A
i

|
i
|
|

22. Also during the taxable period, the VWashington Star
newspaper printed advertising supplements, some of which were
inserted into and distributed as part of the Star, soxe (called
overruns) of which were delivered by the Star to the Washington



]

g . Post (as agreed to by the traffic departments of the respective

f " newspapers, Tr. at 69), and some to the Uashington Daily News

for insertion into their newspapers and for distribution. Tr.
at 26, 67; Petitioner's Exhibit Nos. 55-67, 76. The same
supplement thus was a special section in the Star and a preprint

1 gpecial section in the Post and News. Tr. at 67.

F 23. The District of Columbia does not contend that the
printers of the taxed advertising supplements were acting as
agents, servants or employees of Sears, Roebuck and Co.
Respondent's Amended Answer to Interrogatory No. 39.

24. Certain specific requirements for the advertising

! supplements were established by the newspapers. The retail

- advertising rate book established the type of advertising avail=-

able, including size, number of pages and format. Petitioner's

! Exhibit Nos. 14, 49. By oral agreement and subsequent written

including quantity, delivery date and other delivery instruc=-
tions, and the reguirement that on each supplement appear the

- words "supplement to the Washington" Post, Star or News, which

|
i
¥
1
Il
L confirmation, the newspapers established certain other specifics,
N .
b
i
1
|
|
|
i
!

ever the case may be, and the date of publication with the
newspaper. Tr. at 89-91, 107, 160-61, 214-15, 228; Petitioner's
Exhibit Nos. 15, 20, 55, 60.

| 25. Prior to negotiating and ordering the printing of

f the advertising supplements by the independent printing

; contractor, representatives of Sears and the Post, Star or

' Daily News would meet weekly and monthly; Sears would select the
appropriate advertising package contained in the newcpaper's
retail advertising rate book; and Sears would reserve that
advertising space for a specific date to be published with the

! newspaper. At those meetings, the said representatives orally
LAW OPFICES .
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agreed, as to the advertising package, that the subject
advertising supplements would be published and distributed on a
date certain, that the advertising supplements would be of a
certain size, that each supplement would consist of a certain
number of‘pages, and that the first page of the supplement would
contain a specified logo, to wit: "an advertising supplement
to" followed by the name of the newspaper and the day and date
of the publication of the newspaper in which the advertising
supplement was a part. The representatives of Sears and the
respective newspapers would also orally agree as to the date by
which the advertising supplements were to be delivered to the
loading docks of the respective newspapers. The parties would
agree with respect to delivery instructions, shipping instruc~
tions, and as to the number of advertising supplements which
would be published by the newspapers. While the terminology and
procedures followed by the respective ncwspapers were not
identical, they were, as testified by the witncgses, substan-
tially similar in all important aspects. Petitioner's Exhibit
Nos. 13-15, 18, 20, 49-55, 60, 76; Tr. at 73, 75, 89-90, 228-29.
26. In accordance with the newspapers' requirements, the
preprinted advertising supplements carried on the front page a

"logo" at the masthead of each supplement to be distributed as a

? part of the newspaper, bearing the words "supplement to the

, VWashington Post" or "supplement to the "z-hington Star" and the

—— T T L

date of publication. Tr. at 67-68, 177, 215.
27. Ssears bought newspaper spacce measured in agate
lines. Newspaper advertising supplements are measured by number

of pages, size of pages, number of columns to page (8) and

' number of agate lines (14 to column inch). Tr. at 72-73.
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28. The linage figure obtained from the measurements of

- the advertising supplement pages was credited towards tue minimum °

' space stated in the Bulk Space Advertising Contracts between the

* Post, Star and News and Sears. Tr. at 66, 73-74, 88, 100,

' 131-32, 165-66, 183-84, 219-21, 228-29.

29. The difference in the price between purchasing
advertising space in the main section of the newspaper and in
the preprints is due to the fact that the newspaper does not set
the type for the preprinted advertisement. The rate charged an
advertiser by a newspaper for advertising preprints includes
handling, pressroom exﬁense, administrative work, overhead and
profit. Tr. at 184, 218.

30. After they were printed, the supplements were shipped
by common carrier from the out-of-state independent printing
contractor, consigned to the newspaper, and delivered ©.0.B. to
the newspaper loading dock. Sce, c.g., Petitioner's Exhibit
Nos. 29-32. '

. 31. Concerning the Star, the preprinted advertising
supplements for the Wednesday, Friday and Sunday editions arrived
at the Star's loading dock, usually by the prior lionday. The
Star worked during the week on mechanical insertion of the
Sunday preprints into the Sunday comic sections, which were then
kept by the Star in its mailroom. On Sunday the newsboy put the
preprint sections, including the comic sections, together with

the main section before distributing the newspaper. Jumpers on

_ delivery trucks inserted the advertising supplements into the

daily editions due to use of the Star's mechanical insert
equipment for inserting the Sunday editions. Tr. at 150-51,
162-65, 175. 1In 1973, the Star obtained additional mechanical

insertion equipment, which inserted 85 per cent of the preprints
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into the newspaper at the same time the main section of the

i newspaper was being printed. Tr. at 163-65.

32. 1In the case of the Post, many preprinted advertising
supplements arrived on Monday mornings at the Post's loading
dock for insertion processing the same day. If they arrived
ahead of schedule, because of space limitations, the Post sent
them to a warehouse, located in Alexandria, Virginia, owned by
the Post, until the Post's mailroom could begin inserting them.
Advertising supplements were inserted into the daily editions by
newsboys because the mechanical equipment was in use all week
for assembly of the Sunday edition. Many preprints are received
by the Post within 72 hours of processing. Tr. at 220, 230;
Petitioner's Exhibit Nos. 29-35. The Sunday editions were
assembled by machine, and the daily editions were assembled by
the carrier boys. Tr. at 220.

33. On delivery to the newspaper loading docks, the
newspapers had possession and control over the adavertising

supplements. At no time did Sears exercise control, keep or

retain possession of the supplements after they were printed and

delivered to the newspaper or before insertion into the
newspaper. Tr. at 28-29, 70, 92-94, 161-62, 174, 230.

34. At no time did Sears or any person on Sears' behalf
modify, alter, or change the physical appearance or character~
istics of the supplcments after their printing. Tr. at 94.

35. sears did not have possession or control over the
use of the supplements within the District. Tr. at 92.

36. The supplemcnts were not stored in any facility
owned or controlled by Sears. Tr. at 93.

37. The supplements were stored by the newspapers. Tr.

at 175, 230.
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modify, alter, or change the physical appearance or character-

istics of the supplements after their printing. Tr. at 94.

! 35. Sears did not have possession or control over the
' use of the supplements within the District. Tr. at 92.

36. The suppiemcnts were not stored in any facility

I' owned or controlled by Sears. Tr. at 93.

37. The supplements were stored by the newspapers. Tr.
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38. Pursuant to certain Retail Store Advertising Purchase

Orders, under which the newspaper was the Seller and Sears was
the Purchaser, the newspapers undertook the following responsi=-
bilities:

Seller agrces to protect, defend, hold harmless,
and indemni{y Purchaser from and against any
and all clains, actions, liabilities, losses,
and/or expcenses arising out of any actual or
alleged infriacgement of any patenc, tradcmark
or copyright by any materials or articles
furnished to Purchaser hercund2r, or arising
out of any actual or alleged doath or injuxy

to any percon, any danage to anr prodorty or
any other danace or loss by whongocver suflcred,
claimed to xcsuit from any actual or allecrzd
delfect in such matericls or articics, whether
latent or patent, or arising out of the cctual
or allcged violation by the manuiacture or

sale of any suca materials or articies of any
statute, ordinance, or administrative order,
rule or regulation. . . .

Sciler's perlormaonce hercunder saail be as ¢©

indepandent contractor, and acither Sciler nor

any e-ploryez, scerveat or acent chail at any

tirm2 be or become an ermployece of 2urchaser DY

virtuc of this Order or anything done pursuant

thereto.
Petitioner's Exhibit Nos. 16, 19, 21, 28, 39, 42, 56, 59, 62-63,
69, 83-85 (Terms and Conditions on Reverse).

39. The only copies which Sears had in its possession
were those to be used in Sears' D.C. stores by store personnel
and walk~-in customers, Tr. at 92-93; these copies were not to
carry the newspaper logo, Tr. at 35-36; and upon these copies
Sears paid a sales or use tax. Tr. at 36, 88. The taxes paid

by Sears on the store copies are not at issue in the case at

Bar.

40. The assembly process was within the exclusive purview

of the newspapers; Sears exerted no control over the process by

which the advertising sections were inserted into the newspaper.

Tr. at 28, 1l6l.

«i0=
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41. The Sears advertising supplements were "Run of the

Paperd (ROP); they were placed within the newspaper where the

newspapei elected to place them. Tr. 63, 131-32.

42. The preprinted advertising supplements were

 considered ROP advertising as much so as if printed anywhere

else in the newspaper. Tr. at 131-32.

43. The newspapers did not consider themselves as agents
for Sears in the assembly process. Tr. at 160-61. The method
and manner of assembly were determined by the newspaper

circulation department. Tr. at 1l61l.
44. The District has admitted that no agent, servant or

employee of Sears was involved in the process of assembling the
advertising sections into the newspapers. Respondent's Amended
Answer to Interrogatory No. 37.

45. The suppiements were delivered with the newspapers
both inside and outside of the District, in roughly equal
proportions to subscribers in Maryland, Virginia, and the
District. Tr. at 26, 138.

46. 1t is the sole responsibility of the newspaper to
determine method and manner of distribution of the newspaper
advertising supplements to newspaper subscribers. Tr. at 29,

93, 160, 219.

47. The newspapers did not consicer themselves as agents

' for Sears in the distribution of newspaper advertising supple-

' ments. Tr. at 160-61.

48. The District has admitted that no agent, servant or
employee of Sears was involved in the distribution of the

supplements. Respondent's Amended Answer to Interrogatory

.. No. 38.

i
/

|
!
|
|
|
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49. In October, November and December of 1975, the

Washidgton Post was involved in a labor disnute during which

© time certain Sears advertising supplements were not delivered

" with the Post because of the labor problems. The Post reimbursed

Sears for additional expenses incurred by Sears as a result of
the labor dispute, including the cost to Sears of printing
of the advertising supplements by the independent printing
contractor. Petitioner's Exhibit No. 46; Tr. at 76.

50. By reason of Sears' contractual arrangements with

the newspapers, Sears had purchased and reserved for specific

i dates advertising space in the newspaper for the sole purpose of

disseminating commercial information to subscribers and
purchasers of the newspaper. Tr. at 27, 71, 90-91, 228-29;
Petitioner's Exhibit No. 18.

51. Consumpiion of a newspaper advertising supplement
occurs when it is received by the newcpaper subscriber and
either rcad or thrown away. 7Tr. at 93.

52. The Strr and the Post had limited printing plant
capacity and did not have the capability to print rotogravure,
offset, color on both sides of a page, hi-{idelity advertise-
ments, spectacolor advertisements, or acdvertiscments requiring
clear photographic reproduction or the dectail reproduction of
fine fabric. Also, the newspaper color rcproduction is limited

as to quality and variety of colors. Finally, the newspapers

" can only print in two sizes, full size and tabloid, and cannot

o e e e e

: print mini~-tabs and flexis. Consequently, any printing requiring

; the above must be done by independent printing contractors. Tr.

- at 54-56, 61-63, 93-94, 146-47, 162, 213.

53. The reasons that advertisers, including Sears, use

independent printing contractors to produce preprinted newspaper

.12~



advertising supplements, rather than having all advertising
printed by the newspapers themselves, include the following:

(a) With supplements printed by independent
* | contractors, there is "better quality, more accuracy, fewer
; opportunities for error in this day of consumerism, particularly
where we have to exercise very strict control on copy, and
because it is a better and more productive product." Tr. at
i 93-94 (Testimony of Francis O'Hara, Sears).
(b) Sears preferé the rotogravure printing process
' because of its high~quality color reproduction, or as a second
y choice the offset printing process, but neither Washington, D.C.
' newspaper had the equipment. Tr. at 54, 59.

(c) The Washington newspapers had only the letter-
press printing process, a process in usc since the sixteenth
i century, which has limited quality and color reproduction
1 capabilities. Tr. at 60.

(d) The newspapers' own printing facilities were
limited in color printing capability in the number of colors
| that could be offered to advertisers. Tr. at 55-56.

i

t

|

|

! (e) Advertisements containing photographs and

E textured material do not reproduce well with letterpress. Tr.

1 at 213.
ﬁ (£) Wwith respect to the printing capabilities of
: the newspapers, the following exchange took place between counsel
for the taxpayer and Mr. O'Hara, testifying for the taxpayer:

Q Do the local newspapcers have the
facilities for printing all of taz
: local ads that Scars needs, all the
! local advertisements?

‘ ; A. I am sure ncwspapers proocbly will

; X sar that they do. EHowecver, the facts
3 bolie that. Thac Sundar popar contains
! £o many supplenents probably tant tae

| WILKED & ARTIS { Yacaingion 2ost would bz incapcble of

! enARTETD | prolucing then cven in dlack and

' l white. 7r. at 62-63.
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. Likewise, the Star did not have the facilities. Tr. at 162. |

The newspapers did not have the equipment to print special
sections. Tr. at 147.
(g) The newspapers did not have the equipment to

print all of the various types of advertising offered in their

i rate books. Tr. at 162. ,

| Postmaster as part of the newspaper for second-class ncwspaper ;

54. The merchandise advertised in the Sears' supplements
was of the same general character as that advertised in the main |
section of the newspaper; there was no difference in content.
Tr. at 30, 32, 94, 209; Respondent's Amended Answer to Inter-
rogatory No. 25.

55. The Sears advertising supplements were included in |
the issues of the Post and Star which were mailed to the :
newspapers' regular subscribers. Tr. at 151, 219. !

56. The Sears advertising supplements were included in ;

issues of the Post and Star filed with and accepted by the

" rates and handling. Tr. at 167, 222; Petitioner's Exhibit

No. 100. |
57. In the newspaper publishing industry, a newspaper is

- defined to consist of all printed matter, Tr. at 142, “everything

" that is in it that is delivered to the subscriber," Tr. at 207,

| including news matter, all forms of advertising, the comic

sections, rotogravure magazines, special supplements of any

nature including advertising supplements, and all preprinted

. sections. Tr. at 141-43, 190, 207-09.

58. As for a section of the newspaper printed by an
independent printing contractor, including an advertising section,

“irrespective of where it is produced it is part of the newspaper .

!

!
|
.14~ l
|
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 Publishers Ass'n witness definition).

if it goes with the newspaper." Tr. at 191 (American Newspaper

$9. 1In order to keep a record of what has appeared in

.. the newspaper, for historical and research purposes, each editionj

of a newspaper is microfilmed by the newspapers. Tr. at 182,

217.

60. Both the Washington Post and the Star newspapers

regularly microfilm preprinted advertising supplements as part
of their newspaper record. Tr. at 159, 217.

61. The Post copyrights its editions and includes
advertising supplements as part of the newspaper edition copy-
righted. Tr. at 216.

62. Preprinted sections of the newspaper, including
advertising sections, are sold by the ncwspapers to subscribers

as part of the newspaper. 7Tr. at 219.

63. Subscribers to the newspaper purchase and are
entitled to all sections of the newspaper, including advertising 5
supplements; upon subscriber complaints about missing advertising%
sections, the newspaper makes delivery of the missing sections. :
Tr. at 151, 215-16, 227-28, 233. ?

64. Post dealers make deliveries of advertising supple-
ments by car to customers who complain to the circulation
department that they did not receive the advertising supplement
with the newspaper. Tr. at 233.

65. The newspapers have editorial control over all
sections of the newspaper, including preprinted advertising
sections, and exercise this control over all newspaper sections
in matters of taste, obscenity, and false and misleading material

appearing in advertisements. Tr. at 152, 158, 175-76, 180,
216~17, 234. |



i
!

" 66. The Washington Post reviews advertisements appearing

in supplements for libel.

Tr.

at 217.

67. The Washington Star will refuse to carry advertising

in the form of preprinted sections from advertisers about whom

it receives persistent complaints from subscribers, including

the complaint of nondelivery of merchandise or services. Tr. at

176.

68. The linage from advertising supplements printed by

independent contractors, regardless of whether under contract

newspaper. Tr. at 191.

- with a newspaper or an advertiser, is treated as part of the

69. In reporting advertising linage to those who gather

and publish industry statistics, the Post and Star report their

linage in advertising supplements as part and parcel of the

total advertising linage.

202, 216.

Tr.

70. Of the great variety of advertising methods and

media available to and in use by advertisers, the District has

sought to impose a sales or use tax only where newspaper

advertising supplements are printed by an independent printer

under contract with an advertiser. See Respondent's Answers and

. Amended Answers to Interrogatories 17, 18, 23, 44, 45.

71. If a distributing newspaper contracts with an

independent printer to print an advertising supplement for an

advertiser, there is no sales or use tax. Respondent's Amended

. Ansver to Interrogatory No. 45; Answer to Interrogatory No. 14.

(i
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72. 1f the newspaper which is to distribute an

advertising supplement prints that supplement itself for the

advertiser, there is no sales or use tax. Respondent's Answer

to Interrogatory No. 44.

«l6=
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73. Many other sections of a newspaper, in addition to

advertising sections, are preprinted by independent printing

! contractors, such as the rotogravure magazines (Post liagazine,

Star Home-Life), comic sections, and TV booklet. There is no

sales or use tax imposed on the sale or use of these preprints,
nor is there a sales or use tax imposed upon the advertising
appearing in them. Tr. at 54, 85-86, 123-24, 146, 212.
Respondent's Amended Answers to Interrogatories Nos. 18, 23.

74. One of tﬁe forus bf advertising offered by the
newspapers in their rate books (see Petitioner's Exhibit Nos.
13-14, 49) is high-fidelity (hi~fi), a high~quality process.
Under this form, an advertiser contracts with an independent
rotogravure printer to print the ad on one side of a continuous
roll of newsprint. It is then delivered to the newspaper; the
newspaper has the optior to print something on the other side;
and the hi-fi preprint is inserted into the newspaper for
delivery to subscribers. Tr. at 60-62, 145, 210.

75. There is no sales or use tax impoced on the hi-fi
advertising preprints which are printed by independent printers
under contract to the advertisers. Tr. at 61.

76. With respect to the Sears advertising supplements
printed by the Star, no sales tax was imposed on supplements
printed by the Star and delivered with the Stcr, but there was a
tax on the supplements printed by the Star and sent by the Star
to the Post for delivery with the Post. Tr. at 131-34.

77. There is no sales tax on advertising appearing in

the main sections of the newspapers. Tr. at 29, 94; Respondent's

Answer to Interrogatory No. 30.

78. There is no sales or use tax on advertisements in
the electronic media of radio and televigsion. Tr. at 29, 53;

Respondent's Amended Answer to Interrogatory No. 17.

~17=
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79. There is no sales or use tax on direct mail

' advertising sent into D.C. from outside D.C. Tr. at 34, 94.

CONCLUSIONS OF LAW

1. The District of Columbia has collected sales and use
taxes with interest from the Petitioner. The challenged taxes
were assessed on advertising supplements printed in Connecticut
and in the District of Columbia, and distributed with the local
'i newspapers. The supplements advertised Petitioner's merchandise. !
! The Petitioner seeks a refund of the taxes and interest collected !
' by the District of Columbia. The District of Columbia bases its
authority for the collection of said taxes on the District of
Columbia Sales Tax Act, Sections 47-2601, et seq., D.C. Code
' (1973 E4.), and the District of Columbia Use Tax Act,

Sections 47-2701, et scqg., D.C. Code (1973 Ed.).

ﬁ 2. The evidence adduced at trial unequivocally demon=-

i strates that the advertising supplements printed in Connecticut
were printed by an independent printer and were consigned by the
printer to the newspapers on bills of lading, delivered F.O0.B.
via common carrier to the local newspapers. The contract between .
each newspaper and the taxpayer provided that the advertising .
supplements became the property of the newspaper upon delivery
Q to the newspaper. Simply stated, title passed to the newspaper
: on delivery.

' . 3. The District of Columbia may not impose a sales or
~ use tax on the advertisiné supplements while the advertising
supplements are in Connecticut or while in transit to the

% District of Columbia. There is no taxable event occurring

i outside of the District of Columbia or inside the District of

!

t

; Columbia which would justify the imposition of a sales or use
wu‘::s & ARTIS {

CHARTENZD i tax.
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4. Once the advertising supplements entered the District

' of Columbia, the Petitioner exercised no right, power or control

over the advertising supplements. See Section 47-2701(b), D.C.
Code (1973 Ed.); District of Columbia v. Bell & Co., 420 A.2d

- 1208 (D.C. Ct. App. 1980).

5. The Petitioner has not used, stored or consumed the
advertising supplements in the District of Columbia. No taxable
event, therefore, has occurred in the District of Columbia.
Section 47-2701(1)(a), D.C. C&de (1973 Ed.). Consequently, the
advertising supplements are not subject to the imposition of a
sales or use tax.

6. The advertising supplements were incorporated into
the newspapers and published and distributed as part of the

newspapers. Scars, nocducik and Co. v. State Tax Commiscion, 345

N.E.24 893, 895 (1976).
7. An advertiscing ocupplement is a component of the

newspaper and is not taxable under the District of Columbia
Sales Tax Act or the Dictrict of Columbia Use Tax Act. The
place where the printing of the advertising supplement occurred
is unimportant. The legal result is the same whether the
supplement is printed in the District of Columbia or outside of
the District of Columbia.

8. The advertising supplements are unquestionably an
integral part of the newspapers and are exempt from taxation
under the District of Columbia Sales Tax Act and the District of
Columbia Use Tax Act. Sections 47-2605(g) & 47-2706(b), D.C.

Code (1973 Ed.); Scars, Rochbuc: cnd Co. v. State Tax Commission,

supra and Fricd-an'g Topress, Inc. v. llirxor Transp. Co., 71

F. Supp. 991 (D.N.J. 1947), aff'd, 169 F.2d 504 (3d Cir. 1948).
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The District of Columbia Sales Tax Act, Section 47-2605,

D.C. Code, provides:

Gross rcceipts from the following sales shall
be exempt from the tax imposed by this chapter:

* * *

(g) Sales of ncwspapers and publications
of semi-public institutions as defined in
paragraph 18 of Section 47-2601.

The District of Columbia Use Tax Act, Section 47-2706,

supra, provides:

The tax imposed by this chapter shall not
apply to the following:

* * *

(b) Salcs ciempt from taxes imposed under
Chapter 26 of this title.

The law of the District of Columbia is clear that the

: sale of newspapers are exempt from the D.C. Sales Tax, and where

the sale is exempt the use is also exempt.
9. Having reviewed the trial transcript, the exhibits
admitted into evidence and the Briefs filed by the parties and

the anici curinz, and after hearing oral argument of counsel for

both parties, the Court, sitting as the Trial Court, concludes
that the Petitioner is entitled to a refund from the Respondent
of Sales and Use Taxes in the amount of $47,934.93 and interest

in the amount of $23,464.09 paid by the Petitoner on February 16,

: 1977, with interest at four per cent (4%) per annum owed to the

" Petitioner from the date of the overpayment to the date the

| refund is paid to Petitioner. (Section 47-2618, D.C. Code, 1973

" Ed.).
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10. Concerning the Petitioner's Motion for Summary

Judgment and the Rescpondent's Opposition thereto, the Court

- notes that at the conclusion of the trial (page 251 of the trial

e m—— e et e e o s



transcript) the following colloquy occurred between the Court
and Respondent's counsel:

TEZ COURT: ... [T]here is really no ;actual
dispute, because the Government hasn't offered
anything to controvert those facts, so the
facts are pretty well set: are they not?

MR. AMATO (for Respondent): Yes, Your Honor,
they are.

The original judge who tried this matter noted in his
letter to counsel of May 11, 1979 that:

There is rcally no dispute as to the facts in

the case even though the Court tooXx ueuulmony

in this regard. I find that the fincdings of

fact set Iorth by counsel for the petitioner

in its brief is accurate based upon what has

been submitted and heard by the Court.
11. The Court concludes that there are no genuine issues

as to any material facts. Indeed, there does not appear to be

| any factual dispute. The Court finds, based upon the inregoing

Findings of Fact, Conclusions of Law, and its Opinion entered
March 26, 1981, which is incorporated herein by reference, that
the Petitioner, as a matter of law, is entitled to Summary

Judgment.
WHEREFORE, the Court enters the ;ore001n~ uzndlngs of

Fact and Conclusions of Law, this ay of :;Z l1981.
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